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5 How. 43 (defendant absent from residence) ; 2 Pomeroy, Eq. Remedies, sec 
663. This rule is of course subject to the usual qualification that equity will 
act only when common law procedure affords no adequate remedy. Knight v. 
Creswell (1907) 82 Ark. 330, 101 S. W. 754. Where the record at law is regular 
on its face, there is a conflict of authority as to whether a meritorious defense 
must be shown before an injunction will be granted. The majority rule seems 
to require such a showing. Jeffery v. Fitch (1879) 46 Conn. 601 ; Bernhard v. 
Idaho Bk. (1912) 21 Idaho 598, 123 Pac. 481; contra, Cooley v. Barker (1904) 
122 Iowa 440, 98 N. W. 289. The persuasive argument of the minority is that the 
complainant is deprived of his property without due process of law, and on this 
ground an injunction should be granted independently of any other considera- 
tion. 2 Pomeroy, Eq. Remedies, sec. 667. But it would seem that the hearing 
before the court of equity would give him his day in court. In the principal 
case there was no difficulty on this point, as the facts alleged showed a complete 
defense to any liability on the note. Nor is it any bar to equitable relief in such 
cases that the plaintiff at law was innocent of any wrongdoing or unfairness. 
Jeffery v. Fitch, supra; 2 Pomeroy, Eq. Remedies, sec. 663. 

Judgments — Persons Concluded — Rights of Absentee Presumed to be 
Dead. — The defendant was the depositary of an employees' savings fund. The 
particular deposit in question was payable upon the death of the depositor to 
his sons or, if they were not living, to his legal representatives. His executrix 
demanded payment, the sons having been absent and unheard of for 18 years. 
From a judgment for the plaintiff the defendant appealed on the ground that 
such judgment would not protect it from having to pay again to the sons, should 
they subsequently appear. Held, that the judgment for the plaintiff was correct, 
with a dictum that payment thereunder would protect the defendant. Maley v. 
Pennsylvania R. R. Co. (1917, Pa.) 101 Atl. 911. 

See Comments, p. 943. 

Negligence; — Acting in Emergency. — The defendant company in constructing 
a dam pumped water into a chute whence it was discharged into the river caus- 
ing a swift current. The deceased, an employee of the defendant and an 
expert swimmer, fell into the chute, was carried into the river and was drowned. 
In a suit for wrongfully causing his death, the negligence complained of was 
that a fellow employee attempted to give aid to the deceased instead of immedi- 
ately stopping the pumps and thus abating the current. Held, that a verdict for 
the defendant was properly directed. Ketch's Adm'r v. National Contract Co. 
(1918, Ky.) 199 S. W. 796. 

Negligence is a relative term dependent upon the circumstances under which 
one acts or fails to act. In an emergency, one who acts according to his best 
judgment, even though the event proves that he failed to choose the most 
judicious course, is not chargeable with negligence. Such act or omission may 
be called a mistake but not carelessness. Brown v. French (1883) 104 Pa. 604; 
Floyd v. Philadelphia R. R. Co. (1894) 162 Pa. 29, 29 Atl. 396. The question 
usually arises in cases where the defendant seeks to escape liability on the 
ground that the injured plaintiff was guilty of contributory negligence in choos- 
ing the wrong way to protect himself from the impending danger. See Geary 
v. McCreary (1912) 147 Ky. 254, 143 S. W. 1004. Dicta in certain Iowa cases 
seem to indicate a tendency to confine the emergency rule to such situations. 
See Boice v. Des Moines City Ry. Co. (1911) 153 Iowa 472, 477; 133 N. W. 
657, 659. But other courts have applied the rule to defendants acting with 
mistaken judgment in an emergency which they have not caused. Sekerak v. 
Jutte (1893) 153 Pa. 117, 25 Atl. 994. It is submitted there is no sound basis 
for limiting the rule to the defence of contributory negligence. The effect of 
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an emergency in depriving a person of time for calculated consideration is the 
same whether he be the one in danger or the one whose duty it is to avoid 
the threatened injury. The principal case correctly holds that the law of 
negligence does not and should not require mathematical accuracy or conduct 
of exact calculation in emergencies whatever the relation of the person to the 
event. See Wise Ter. Co. v. McCormick (1905) 104 Va. 400, 414, 51 S. E. 
73i» 736. 

Negligence— Assumption of Risk — Volunteer Removing Electric Wire 
from Public Street. — A broken telephone wire of the defendant company 
became charged with electricity by contact with a wire of the city lighting 
system. The plaintiff's decedent, a volunteer, received a fatal shock while 
attempting to remove the broken wire from the street in order to avert possible 
injury to passers-by. His administratrix sued the defendant for negligently 
causing his death. Judgment was rendered for the plaintiff. Held, that the 
judgment was correct. Hamer, J., dissenting. Workman v. Lincoln Tel. & Tel. 
Co. (1918, Neb.) 166 N. W. 550. 

The defendant's negligence being established by the verdict of the jury, the 
decision turns upon the effect of the plaintiff's assumption of risk. In actions of 
this type assumption of risk will bar recovery unless sufficient justification is 
found for the plaintiff's assuming it. Protection of one's own property is held 
to be such a justification; as where one was injured in attempting to remove a 
sputtering wire which endangered his property. Leavenworth Coal Co. v. Ratch- 
ford (1897) 5 Kan. App. 150, 48 Pac. 927. But this principle does not apply 
where it was not the wire which brought danger to the property, but the location 
of the property, or the owner's desire to make a given use of it, which brought 
the plaintiff into danger. State v. Chesapeake & Potomac Tel. Co. (1914) 
123 Md. 120, 91 Atl. 149 (climbing telegraph pole to rescue a pet cat) ; Hickok 
v. Auburn Light, etc., Co. (1911) 200 N. Y. 464, 93 N. E. 11 13 (climbing pole 
to put new bulb into a light). Under certain conditions the plaintiff can also 
find justification in his intention to prevent injury to persons. So with a fore- 
man, not employed by the defendant, killed while attempting by removal of the 
defendant's dangling live wire to prevent possible injury to his fellow-workers. 
New England Tel. & Tel. Co. v. Moore (1910, C. C. A. 1st) 179 Fed. 364. So 
also with a policeman, whose duty it is to protect the public. Bourget v. Cam- 
bridge (1892) 156 Mass. 391, 31 N. E. 390; Dillon v. Allegheny, etc., Co. (1897) 
179 Pa. 482, 36 Atl. 164. The principal case is novel in that it seems to be the 
first in which recovery was allowed in the given situation for injuries sustained 
by an ordinary member of the public, acting only from public spirit. With this 
principle the dissenting opinion may perhaps be reconciled, and the dissent 
rested on the ground that the decedent was not reasonably prudent in his 
choice of means. Of course recovery is properly barred where the risk is 
taken in acts which have no reasonable relation to the protection of property 
or persons, such as touching wires to show that they are harmless. Carroll v. 
Grande Ronde Electric Co. (1906) 47 Ore. 424, 84 Pac. 389; Anderson v. Jersey 
City Electric Co. (1900, Ct. Err.) 64 N. J. L. 664, 46 Atl. 593. And it may be 
suggested that the evil sought to be avoided might be required to bear some 
proportion to the apparent risk. For a further note on the liability of tort 
feasors to volunteers, see 27 Yale Law Journal, 415. 

Removal of Causes— Residence of Parties— Plaintiff a Resident of State 
but not of District in which Suit is Brought. — Two citizens of Alabama, one 
residing in the Middle District and the other in the Southern District, sued a 
Louisiana corporation in a state court in the Southern District of Alabama. 
Held, that the defendant might remove the cause to the federal district court 



